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section 43(a), or a willful violation under sec-
tion 43(c),’’; and

(2) by inserting after ‘‘in the case of a vio-
lation of section 43(a)’’ the following: ‘‘or a
willful violation under section 43(c)’’.

(d) EFFECTIVE DATE AND APPLICATION.—The
amendments made by this section shall take
effect on the date of enactment of this Act
and shall not apply to any civil action pend-
ing on such date of enactment.
SEC. 4. LIABILITY OF GOVERNMENTS FOR TRADE-

MARK INFRINGEMENT AND DILU-
TION.

(a) CIVIL ACTIONS.—Section 32 of the Trade-
mark Act of 1946 (15 U.S.C. 1114) is amended
in the last undesignated paragraph in para-
graph (1)—

(1) in the first sentence by inserting after
‘‘includes’’ the following: ‘‘the United
States, all agencies and instrumentalities
thereof, and all individuals, firms, corpora-
tions, or other persons acting for the United
States and with the authorization and con-
sent of the United States, and’’; and

(2) in the second sentence by striking
‘‘Any’’ and inserting ‘‘The United States, all
agencies and instrumentalities thereof, and
all individuals, firms, corporations, other
persons acting for the United States and
with the authorization and consent of the
United States, and any’’.

(b) WAIVER OF SOVEREIGN IMMUNITY.—Sec-
tion 40 of the Trademark Act of 1946 (15
U.S.C. 1122) is amended—

(1) by redesignating subsection (b) as sub-
section (c);

(2) by striking ‘‘SEC. 40. (a) Any State’’ and
inserting the following:

‘‘SEC. 40. (a) WAIVER OF SOVEREIGN IMMU-
NITY BY THE UNITED STATES.—The United
States, all agencies and instrumentalities
thereof, and all individuals, firms, corpora-
tions, other persons acting for the United
States and with the authorization and con-
sent of the United States, shall not be im-
mune from suit in Federal or State court by
any person, including any governmental or
nongovernmental entity, for any violation
under this Act.

‘‘(b) WAIVER OF SOVEREIGN IMMUNITY BY
STATES.—Any State’’; and

(3) in the first sentence of subsection (c), as
so redesignated—

(A) by striking ‘‘subsection (a) for a viola-
tion described in that subsection’’ and in-
serting ‘‘subsection (a) or (b) for a violation
described therein’’; and

(B) by inserting after ‘‘other than’’ the fol-
lowing: ‘‘the United States or any agency or
instrumentality thereof, or any individual,
firm, corporation, or other person acting for
the United States and with authorization
and consent of the United States, or’’.

(c) DEFINITION.—Section 45 of the Trade-
mark Act of 1946 (15 U.S.C. 1127) is amended
by inserting between the 2 paragraphs relat-
ing to the definition of ‘‘person’’ the fol-
lowing:

‘‘The term ‘person’ also includes the
United States, any agency or instrumen-
tality thereof, or any individual, firm, or
corporation acting for the United States and
with the authorization and consent of the
United States. The United States, any agen-
cy or instrumentality thereof, and any indi-
vidual, firm, or corporation acting for the
United States and with the authorization
and consent of the United States, shall be
subject to the provisions of this Act in the
same manner and to the same extent as any
nongovernmental entity.’’.
SEC. 5. CIVIL ACTIONS FOR TRADE DRESS

INFRINGEMENT.
Section 43(a) of the Trademark Act of 1946

(15 U.S.C. 1125(a)) is amended by adding at
the end the following:

‘‘(3) In a civil action for trade dress in-
fringement under this Act for trade dress not

registered on the principal register, the per-
son who asserts trade dress protection has
the burden of proving that the matter sought
to be protected is not functional.’’.
SEC. 6. TECHNICAL AMENDMENTS.

(a) ASSIGNMENT OF MARKS.—Section 10 of
the Trademark Act of 1946 (15 U.S.C. 1060) is
amended—

(1) by striking ‘‘subsequent purchase’’ in
the second to last sentence and inserting
‘‘assignment’’;

(2) in the first sentence by striking
‘‘mark,’’ and inserting ‘‘mark.’’; and

(3) in the third sentence by striking the
second period at the end.

(b) ADDITIONAL CLERICAL AMENDMENTS.—
The text and title of the Trademark Act of
1946 are amended by striking ‘‘trade-marks’’
each place it appears and inserting ‘‘trade-
marks’’.
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TECHNICAL CORRECTIONS IN
TITLE 17, UNITED STATES CODE

Mr. GORTON. Mr. President, I ask
unanimous consent that the Senate
now proceed to the consideration of
Calendar No. 196, (S. 1260).

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
A bill (S. 1260) to make technical correc-

tions in title 17, United States Code, and
other laws.

There being no objection, the Senate
proceeded to consider the bill.

Mr. GORTON. I ask unanimous con-
sent that the bill be considered read a
third time and passed, the motion to
reconsider be laid upon the table, and
that any statements relating to the
bill be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 1260) was considered read
the third time and passed, as follows:

S. 1260

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. TECHNICAL CORRECTIONS TO TITLE

17, UNITED STATES CODE.
(a) EXEMPTION OF CERTAIN PERFORMANCES

AND DISPLAYS ON EXCLUSIVE RIGHTS.—Sec-
tion 110(5) of title 17, United States Code, is
amended—

(1) by striking ‘‘(A) a direct charge’’ and
inserting ‘‘(i) a direct charge’’; and

(2) by striking ‘‘(B) the transmission’’ and
inserting ‘‘(ii) the transmission’’.

(b) EPHEMERAL RECORDINGS.—Section 112(e)
of title 17, United States Code, is amended—

(1) by redesignating paragraphs (3) through
(10) as paragraphs (2) through (9), respec-
tively;

(2) in paragraph (3), as so redesignated, by
striking ‘‘(2)’’ and inserting ‘‘(1)’’;

(3) in paragraph (4), as so redesignated—
(A) by striking ‘‘(3)’’ and inserting ‘‘(2)’’;
(B) by striking ‘‘(4)’’ and inserting ‘‘(3)’’;
(C) by striking ‘‘(6)’’ and inserting ‘‘(5)’’;

and
(D) by striking ‘‘(3) and (4)’’ and inserting

‘‘(2) and (3)’’; and
(4) in paragraph (6), as so redesignated—
(A) by striking ‘‘(4)’’ each place it appears

and inserting ‘‘(3)’’; and
(B) by striking ‘‘(5)’’ each place it appears

and inserting ‘‘(4)’’.
(c) DETERMINATION OF REASONABLE LICENSE

FEES FOR INDIVIDUAL PROPRIETORS.—Chapter
5 of title 17, United States Code, is
amended—

(1) by redesignating the section 512 entitled
‘‘Determination of reasonable license fees for
individual proprietors’’ as section 513 and
placing such section after the section 512 en-
titled ‘‘Limitations on liability relating to
material online’’; and

(2) in the table of sections at the beginning
of that chapter by striking
‘‘512. Determination of reasonable license

fees for individual proprietors.’’

and inserting
‘‘513. Determination of reasonable license

fees for individual proprietors.’’

and placing that item after the item entitled
‘‘512. Limitations on liability relating to ma-

terial online.’’.
(d) ONLINE COPYRIGHT INFRINGEMENT LI-

ABILITY.—Section 512 of title 17, United
States Code, is amended—

(1) in subsection (e)—
(A) by amending the caption to read as fol-

lows:
‘‘(e) LIMITATION ON LIABILITY OF NONPROFIT

EDUCATIONAL INSTITUTIONS.—’’; and
(B) in paragraph (2), by striking ‘‘INJUNC-

TIONS.—’’; and
(2) in paragraph (3) of subsection (j), by

amending the caption to read as follows:
‘‘(3) NOTICE AND EX PARTE ORDERS.—’’.
(e) INTEGRITY OF COPYRIGHT MANAGEMENT

INFORMATION.—Section 1202(e)(2)(B) of title
17, United States Code, is amended by strik-
ing ‘‘category or works’’ and inserting ‘‘cat-
egory of works’’.

(f) PROTECTION OF DESIGNS.—(1) Section
1302(5) of title 17, United States Code, is
amended by striking ‘‘1 year’’ and inserting
‘‘2 years’’.

(2) Section 1320(c) of title 17, United States
Code, is amended in the subsection caption
by striking ‘‘ACKNOWLEDGEMENT’’ and insert-
ing ‘‘ACKNOWLEDGMENT’’.

(g) MISCELLANEOUS CLERICAL AMEND-
MENTS.—

(1) Section 101 of title 17, United States
Code, is amended—

(A) by transferring and inserting the defi-
nition of ‘‘United States work’’ after the def-
inition of ‘‘United States’’; and

(B) in the definition of ‘‘proprietor’’, by
striking ‘‘A ‘proprietor’ ’’ and inserting ‘‘For
purposes of section 513, a ‘proprietor’ ’’.

(2) Section 106 of title 17, United States
Code, is amended by striking ‘‘120’’ and in-
serting ‘‘121’’.

(3) Section 118(e) of title 17, United States
Code, is amended—

(A) by striking ‘‘subsection (b).’’ and all
that follows through ‘‘Owners’’ and inserting
‘‘subsection (b). Owners’’; and

(B) by striking paragraph (2).
(4) Section 119(a)(8)(C)(ii) of title 17, United

States Code, is amended by striking ‘‘net-
work’s station’’ and inserting ‘‘network sta-
tion’s’’.

(5) Section 501(a) of title 17, United States
Code, is amended by striking ‘‘118’’ and in-
serting ‘‘121’’.

(6) Section 511(a) of title 17, United States
Code, is amended by striking ‘‘119’’ and in-
serting ‘‘121’’.
SEC. 2. OTHER TECHNICAL CORRECTIONS.

(a) CLERICAL AMENDMENT TO TITLE 28,
U.S.C.—The section heading for section 1400
of title 28, United States Code, is amended to
read as follows:
‘‘§ 1400. Patents and copyrights, mask works,

and designs’’.
(b) ELIMINATION OF CONFLICTING PROVI-

SION.—Section 5316 of title 5, United States
Code, is amended by striking ‘‘Commissioner
of Patents, Department of Commerce.’’.

(c) CLERICAL CORRECTION TO TITLE 35,
U.S.C.—Section 3(d) of title 35, United States
Code, is amended by striking ‘‘, United
States Code’’.
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